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Abstract: One problem for the judicial application of punitive damages on intellectual property
infringement is that it's difficult to determine the base for calculation. The agreed compensation
provides a reasonable and feasible way to determine the base for calculating the amount of punitive
damages. The legal orientation of agreed compensation is to be an applicable base to determine
punitive damages. The nature of the agreed compensation is an alternative way to determine the actual
loss or profits from infringement. The scope of the agreed compensation does not include reasonable
expenses for protecting right. The content of the agreed compensation is a "package agreement" on
the compensation for infringements and the agreement has evidentiary effect in principle, which
can provides in advance the subjective and objective requirements of punitive damages. As the base
for calculating the amount of punitive damages for intellectual property infringement, the agreed
compensation has little and controllable influence on the willingness of the parties to reach such
an agreement. Therefore, it is reasonable and feasible to take the agreed compensation as the base
for calculating the amount punitive damages for intellectual property infringement. In the judicial
application of the agreed compensation as the base for calculating the amount of punitive damages
for intellectual property infringement, it is suggested to adhere to the principle of direct application,
supplemented by the adjustment of the multiple as punishment, and actively establish the guidance
mechanism for reach the agreed compensation, to provide procedural guarantee for the judicial

application of the agreed compensation.

Key Words: intellectual property infringement; agreed compensation; punitive damages;

base for calculation
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